DIVISION CV-E GUIDELINES FOR RULE 1.202 CONFERRAL PRIOR TO FILING
MOTION TO DETERMINE ADMISSIBLE EVIDENCE OF MEDICAL TREATMENT
OR SERVICE EXPENSES PURSUANT TO SECTION 768.0427, FLORIDA STATUTES

(“768.0427 MOTION”), AND DIVISION CV-E REQUIRED CONFERRAL PRIOR TO

SCHEDULING HEARING ON 768.0427 MOTION

Since January 1, 2020, Division CV-E Policies and Procedures' published on the Fourth Judicial
Circuit’s website? established a mandatory meet and confer process to occur before scheduling the hearing
on all motions except for the following motions: injunctive relief without notice; judgment on the pleadings;
or to permit class action. Effective January 1, 2025, Florida Rule of Civil Procedure 1.202 titled “Conferral
Prior to Filing Motions” requires parties to meet and confer before filing a motion in a civil case. The rule
is intended to help with case management. Since January 1, 2025, the Division CV-E Procedures for
Scheduling and Hearing Motions Requiring Evidentiary Hearing published on the Fourth Judicial Circuit’s
website require counsel for the parties to discuss during such required conferral whether there are factual
issue(s) within such motion(s) the Court will be required to resolve with an evidentiary hearing.

As of the publication of these Guidelines, this Court has heard and ruled on one 768.0427 Motion.
See Exhibit A Order Denying Defendants’ Motion in Limine Regarding Past Medical Bills and Defendants’
Motion to Strike Plaintiff’s Life Care Plan in Hourihan v. Mona, Fourth Judicial Circuit, Case No. 2023-
CA-10388. Generally, as of the publication of these Guidelines, several 768.0427 Motions have been
scheduled for hearing in the past, however, it has been this Court’s experience that such defense motions
have been boilerplate recitations of section 768.0427, Florida Statutes, lacking any case specific allegations
or assertions of relevant background facts with no response from the Plaintiff or a “Notice of Filing” various
trial court orders — many of which summarily granting or denying a 768.0427 Motion without explanation
or any recitation of the relevant facts or procedural history. Generally, in such cases no legal briefing was
provided and the ore tenus initial discussions with the Court revealed a lack of conferral between the parties’
respective counsel, no case specific arguments or, alternatively, abstract arguments that would require the
Court to make findings of fact based on attorney arguments (which are not evidence) rather than proffering
pincites to admissible evidence, including, but not limited to stipulation(s) of fact(s), affidavits or
declarations, prior sworn deposition testimony, interrogatory answers, response(s) to Requests for
Admissions, and live testimony either in person or by communication technology. When counsel for the
parties agree or concede during the hearing that the 768.0427 Motion requires an evidentiary hearing
including fact and expert testimony, for the Court to make findings of fact, the existence of additional case
specific legal arguments not referenced in the Motion or Response (or the failure to file a Response
altogether), the failure to adequately prepare for the hearing or otherwise fully inform the Court, or secure
appellate counsel to argue the 768.0427 Motion, the hearing must be continued and rescheduled — delaying
resolution of the motion for weeks or months, depending on the amount of hearing time needed to present
all relevant fact and expert witness testimony, proffered evidence, and comprehensive legal arguments for
the Court to consider in making its ruling, whether limited pre-hearing discovery relevant to the Motion
will be necessary, and whether a Daubert or any other evidentiary Motions(s) will be necessary to determine
the admissibility of any testimony or evidence in support of or opposition to the 768.0427 Motion. In sum,
the failure of counsel to confer comprehensively or otherwise recognize everything necessary to fully
inform the Court can unnecessarily delay the litigation and prevent timely completion of the case pursuant
to Fla. R. Gen. Prac. & Jud. Admin. 2.250.

I See Sections III. L and M.
2 See website: https://www.jud4.org/ex-parte-dates-judge-s-procedures/duval-judges
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Paragraph 20 of the Court’s current template order setting actual trial period for Division CV-E
cases published on the Fourth Judicial Circuit’s website® imposes strict deadlines for filing and hearing
768.0427 Motions, and generally requires compliance with Division CV-E Procedures for Scheduling and
Hearing Motions Requiring Evidentiary Hearing published on the Court’s website and utilization of the
Court’s template for Order Scheduling Motion for Evidentiary Hearing and Pre-Evidentiary Hearing Case
Management Conference published in Word format on the Court’s website® to facilitate the meet and confer
process. As such the Court finds it necessary to impose more specific requirements for counsel to discuss
and consider during the pre-768.0427 Motion hearing conferral to reduce inefficiency, encourage timely
resolution, and prevent trial continuances based on unresolved 768.0427 Motions.

The following guidelines are not intended to be exclusive conferral issues for 768.0427 Motions as
there may be other legal, procedural, and evidentiary issues not covered by these guidelines. In any event,
at a minimum, counsel for the parties must consider and discuss the following during the conferral process
prior to filing 768.0427 Motion and scheduling 768.0427 Motion hearings:

A. Collateral Source Rule History

Under Florida common law, the collateral source rule governed both the admissibility and impact
of collateral source benefits at trial. Joerg v. State Farm Mut. Auto Ins. Co., 176 So. 3d 1249, 1249 (Fla.
2015). Historically, the “evidentiary” component of the collateral source rule prohibited the admission of
evidence of collateral source benefits because the “introduction of collateral source evidence misleads the
jury on the issue of liability and, thus, subverts the jury process.” Id. (quoting Gormley v. GTE Prods. Corp.,
587 So. 2d 455, 458 (Fla. 1991)). At the same time, historically, the “damages” component “prevented the
reduction of damages by collateral sources available to the plaintiff” based “on the principle that a tortfeaser
should not benefit” from the plaintiff's benefits. Id. (citing Gormley, 587 So. 2d at 457).

History changed in 1986 when the Florida legislature enacted section 768.76 to modify the damages
component of the collateral source rule “to reduce insurance costs and prevent plaintiffs from receiving
windfalls.” Id. However, Section 768.76 did not modify the evidentiary component of the collateral source
rule, therefore, evidence of payments from collateral source benefits continued to be inadmissible at trial.
Id.; see also Sheffieldv. Superior Ins. Co., 800 So. 2d 197, 200 (Fla. 2001) (“Upon proper objection, the
collateral source rule prohibits the introduction of any evidence of payments from collateral sources.”).
Section 768.76 created a new procedure whereby the court, not the jury, reduced the jury’s damages award
by the amount of any collateral source benefits in a post-verdict evidentiary hearing. Section 768.76(1),
Fla. Stat. (2024); see, e.g. Caruso v. Baumle, 880 So. 2d 540, 544 (Fla. 2004) (emphasizing that “the court
reduces the jury award by the amount of collateral source benefits,” not the jury, under section 768.76(1)).
Under this post-section 768.76 procedure, it is generally considered reversible error to allow the jury to
hear evidence of collateral sources during a jury trial due to the high possibility of prejudice. See She ffield,
800 So. 2d at 200 & nn. 2, 3.

B. Collateral Source Rule Post-Section 768.0427
l. Does section 768.0427 abolish or alter the post-verdict evidentiary hearing procedure established

by section 768.76 for the court to reduce the jury’s damages award by the amount of any collateral
source benefits?

3 See Division CV-E website: https://www.jud4.org/ex-parte-dates-judge-s-procedures/duval-judges
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